Systems of Justice — II ?»st 

Britain’s Courts Accord Higher Status to its Police 


LONDON — Perhaps the most striking as- 
pect of the English system of justice, when 
it is compared to its American counterpart, 
is its attitude towards the police. The Eng- 
lish policeman is respected and his word is 
trusted. As a result, the question of who po- 
lices the police— a question that lies behind 
some of the most controversial aspects of 
American criminal law — seldom arises. 

This explains much of the difference, or so 
it seems to me, in the ways in which the 
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English and the American courts deal with 
matters like confessions, searches, and line- 
ups and, to a lesser extent, some other as- 
pects of criminal procedure. 

Take, for example, what are called the ex- 
clusionary rules in American courts. These 
rules sometimes bar evidence — confessions 
and material seized in searches — not be- 
cause the evidence is untrustworthy but be- 
cause the police have acted improperly in 
collecting the evidence. 

American courts developed these rules 
largely because there seemed to be no other 
way to stop the police from conducting 
searches that violate the Fourth Amendment 
or from trying to overpower a suspect’s de- 
sire not to incriminate himself. The English 
courts have developed no such rules and, in- 
deed, to hear some of their judges talk, look 
upon the exclusionary rules as utter foolish- 
ness. For that matter, some American law- 
yers and judges do, too: Attorney General 
John Mitchell put their elimination high on 
his list of proposed projects when he ad- 
dressed the American Bar Association here 
a few days ago. 

If the American police were as proper in 
their conduct as the English are alleged to 


By James E. Clayton 

be, the case for elimination of these rules 
would be much stronger. 

There are, of course, ways of control- 
ling the police other than the exclusion of 
evidence. One is through internal discipli- 
nary action against a policeman who does 
wrong. Another is through allowing those 
whose rights are abridged to recover dam- 
ages in lawsuits. . 

Neither has worked particularly well m 
the United States in the past but the English 
contend they work quite well here. One of 
Scotland' Yard’s ranking officials, Assistant 
Commissioner P. E. Brodie,. told the lawyers 
that the fear of dismissal from the force for 
misconduct' was sufficient to ensure proper 
behavior by most policemen. Explaining that 
England and Wales have 100,000 policeman, 
he said, “occasionally somebody will let the 
side down but not often.” 

But the lawyers got a somewhat different 
view from David Napley, one of England’s 
leading solicitors. He claimed the police 
sometimes arrest on suspicion and hold a 
suspect for several days illegally while they 
build their case. And he claimed that , al- 
though the English rules say a suspect’s 
solicitor must be called when he wants help, 
the call is usually not made until after he 
police have gotten from him what they want. 

This view was somewhat substantiated by 
stories that appeared in the London papers 
during the Bar Association meeting about a 
man who had been convicted of indecent as- 
sault on the strength of a confession he 
made to police. It turned out that both the 
victim and a witness had denied before trial 
that he was the attacker and that after trial 
the victim identified another man who sub- 
sequently confessed to this assault . along 
with a series of others. Based on this, the 
Court of Appeal freed the original defendant 
and ordered an investigation into his alleged 
confession. 

Thus, it appears that the conduct of Eng- 
lish police, although far better than that of 


many American police forces, may still be 
less than perfect. But that lack of perfection, 
has not kept the English courts from grant- 
ing to all police an extraordinary, by Ameri- 
can standards, degree of confidence. Most 
lawyers visiting the criminal courts were im- 
pressed by the effectiveness of police as wit- 
nesses and by the protection they were 
given by the judges from the kind of cross- 
examination that implies misconduct, a pro- 
tection they, rarely enjoy in American 
courts. 

All this leads one to suspect that those 
lawyers, who,, like the Attorney General, 
came . to England convinced that major 
changes in the criminal law .are required be- 
fore the courts can help curtail the increase 
in crime will go back to the United States 
with that conviction reififorced. Similarly, 
however, one suspects that those who came 
here with the opposite vi;w have found suffi- 
cient evidence of frailti^ in the English sys- 
tem to provide compatible reinforcement of 
their view that the necessary changes must 
be made in law enforcement methods, not in 
the law itself. 1 
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